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OPI NI ON
PER CURI AM

Jorge Samuel Cruz (Jorge), Carmen Blanco Cruz (Carnen), and

G oria Margoth Vasquez (Vasquez) appeal their convictions and sen-
tences on charges stenming fromtheir efforts to free Jorge from
f ed-

eral custody. Al Appellants allege that the district court erred
in



admtting transcripts of recorded conversati ons between Carnen,
Vasquez, and a cooperating witness. Additionally, Carnmen and
Vasquez chal | enge t he manner in which the district court cal cul at ed
their base offense levels. Finding no error, we affirm

In 1989, Jorge was incarcerated in a Charleston, South Carolina

county jail awaiting sentencing on his convictions for conspiracy
to

possess with the intent to distribute cocaine, see 21 U S. C. A 8
846

(West Supp. 1996), and possession with the intent to distribute

cocaine, see 21 U S.C A 8§ 841(a) (West 1981). These convictions
stemmed fromJorge's role in a schene to inport 502 kil ogranms of
cocaineintothe United States through Hi|ton Head, South Carol i na.

I n Novenber 1989, Vasquez--a high-ranki ng menber of the

Medel I'in cocai ne cartel of Col onbia, South America, wth whom
Jorge was romantically invol ved--began to develop a plan to free
Jorge fromprison. She first recruited Robertulio Viana and asked
hi m

to locate two "sure shots"” to aid in the escape. Viana recruited
Hect or

Ram rez and Pedro Aragon. Viana also enlisted the assistance of
Jorge's wife, Carnen, who believed that Viana's mal e"cousin" was
bankrol ling the escape attenpt. In fact, the "cousin" was Vasquez,
but

Vi ana conceal ed that fact at Vasquez's request.

The conspirators nade several trips to Charleston to observe the
jail fromthe exterior, and Jorge made draw ngs of the interior of
t he

prison and sent themto Carnen. Viana purchased stun guns, mnace,
and snoke grenades for use during the escape. Also, the
conspirators

obt ai ned a yel |l ow powder purported to be Scopol am ne, a powerful
tranquilizer, for the purpose of subduing Jorge's cell mates during
t he

escape attenpt. According to the plan ultimtely devel oped for the
escape, Vi ana and Aragon woul d enter the prison yard at ni ght, open
t he wi ndow of Jorge's cell fromthe outside, and throw a bag of
tool s

i nside. Jorge would use the tools to cut through the bars on the
Wi n-

dow and woul d be transported to M anm, Florida, hidden in an auto-
nobil e driven by Carnmen's daughter and a friend.

On February 15, the group gathered in Charleston to carry out the
pl an. Just before the operation was to begin, however, Vasquez
paged






Vi ana and told hi mthat Jorge's cell had been searched and security
tightened. Accordingly, the attenpt was canceled. Shortly
t hereafter,

authorities apprehended Viana, Aragon, and others involved in the
escape attenpt. Vasquez and Carnmen were not arrested at that tine.

Vasquez hired attorneys for each of the conspirators, hoping to buy
their silence concerning her role in the offense. Additionally,
Vasquez

supported Viana's common-|law wi fe, Yolanda Mrot, and her chil -
dren. Viana, Aragon, and two others involved in the plot were con-
vi ct ed of various of fenses and t heir convi cti ons and sent ences were
affirmed on appeal. See United States v. Aragon , 983 F.2d 1306
(4th

Cir. 1993). Shortly thereafter, Viana agreed to cooperate with the
Governnent in hopes of reducing his sentence. He al so encouraged
Morot to assist the FBI. Morot permtted the FBI to record her con-
versations with Vasquez and Carnen. Eventual |y, over 20 recordi ngs
of conversations between Mrot, Vasquez, and Carnen were nade.

Jorge, Carnen, and Vasquez subsequently were charged with con-
spiracy to commt offenses against the United States, see 18
US CA

8§ 371 (West 1966); escape and assisting escape, see 18 U S.C

88 751(a), 752(a) (1988); obstruction of justice, see 18 U S. C A
8§ 1503 (West 1984); and aiding and abetting interstate travel in
aid

of a racketeering enterprise, see 18 U S.C 8§ 1952(a)(2) (1988 &
Supp. Il 1991).

Shortly before Morot was scheduledto testify, sherecanted certain
statenments she had nmade to the FBI, |eading the Government to
bel i eve that she had been tanpered with and that she would commt
perjury if placed on the stand. Accordingly, the Governnent
decl i ned

tocall Mdorot as a witness, instead relying on an FBI agent who had
assisted in making the recordings to authenticate the transcripts
of the

recorded conversati ons between Mrot, Vasquez, and Carnen. The
transcripts were then introduced into evidence.

Al'l Appel |l ants were convi cted of the conspiracy count and the sub-
stantive escape counts. In addition, Vasquez and Car nen were found
guilty of interstate travel in aid of a racketeering enterprise.
However,

the jury acquitted all Appellants of obstruction of justice. The
di strict

court subsequently inposed sentences of 180 nonths inprisonment
on Vasquez and Carnmen and a sentence of 96 nonths inprisonnent
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on Jorge to be served consecutively to the sentence previously
i nposed for the narcotics charges.

Pursuant to 18 U.S.C A 8 2511(2)(c) (West Supp. 1997), "a person
acting under col or of | aw' nmay record a conversati on provi ded "such
person is a party to the communi cati on or one of the parties to the
comruni cation has given prior consent.” 18 U S.C. A 8 2511(2)(c).
Appellants maintain that +the transcripts of the recorded
conversati ons

bet ween Morot, Vasquez, and Carnen were not adm ssible because
Mor ot did not voluntarily consent to the recordi ngs. Rather, Appel -
| ants assert, Morot was coerced i nto giving her consent by threats
made by Vi ana.

In support of this contention, Appellants point to a portion of a
statenment nade by Mot shortly before trial in which she averred
t hat she was notivated to cooperate with the FBI because of threats
from Vi ana

[I]nitially . . . |1 was not interested in hel ping the FBI with
regard to ny husband, Robert Viana, in his case. My hus-
band soon after called ne from[prison] and asked ne why
woul d I not cooperate in his case. He told ne not to worry
and that one of these days he woul d be getting out of prison
| took this statenent to nean that he woul d one day get out
of prison and could someday do sonething to ne, like hit

me whi ch he had done on occasions during our marriage.

After this conversation, | contacted . . . the FBI

J.A. 1397. Appellants nmaintain that this statenent conclusively
est ab-

| ishes that Mdrot's consent to the recordi ngs was not vol untary,
and

hence the recordi ngs were inadm ssible. W disagree.

We nust consider the totality of the circunstances in determ ning
the voluntariness of a party's consent. See Schneckloth wv.
Bust anont e,

412 U. S. 218, 227 (1973); United States v. Tangenan, 30 F.3d 950,
952 (8th Cir. 1994). In deciding whether Mrot acted voluntarily,
t he

pertinent question is whether she agreed to the recordings "con-
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sciously, freely, and independently and not as the result of a
coercive

overbearing of [her] will" by governnent officials. United States
V.
Kelly, 708 F.2d 121, 125 (3d Cir. 1983); see Schneckloth, 412 U S.

at 229. Wereviewfor clear error the finding of the district court
t hat

Morot voluntarily consented to the recordings. See United States v.
Ant oon, 933 F.2d 200, 204 (3d Cir. 1991); cf. Onio v. Robinette,
117

S. C. 417, 421 (1996) (noting that voluntariness of consent to
search

Is a question of fact).

We concl ude that the record anply supports the determ nation of
the district court that Mrot voluntarily consented to the
recordi ng of

her conversations with Vasquez and Carmen. Before any conversa-
tions were recorded, Mdrot signed two consent forns after govern-
ment agents read themto her in English and i n Spanish and had her
read back a portion of the docunents to ensure that she understood
them And, throughout the tine when conversations were being
recorded, Morot repeatedly made suggestions to FBI agents concern-
ing the best neans of making the recordings. Furthernore, in the
pre-

trial statenent Morot affirned that she nmade the tape recordings
"voluntarily and of [her] own accord."” J. AL 1397. Morot al so stated
t hat she understood the consent forns and that "[t]he FBI never
pres-

sured [her] into signing the forms nor was[she] ever m streated by
the FBI during [her] cooperation with them" J. A 1398. This evi-
dence fairly conpels a conclusion that Mrot consented to the
record-

i ngs without being coerced to do so by governnent agents.
Furthernore, there sinply is no evidence to support an assertion
t hat

Viana's "threats" were made at the behest of the governnment. See
United States v. Gonzalez, 71 F.3d 819, 828 (11th G r. 1996)
(expl ai n-

ing that "the absence of official coercion is a sine qua non of
effective

consent"). And, while fear of Viana may have played sone role in
Morot's ultimate decision to assist the governnent, her consent is
not

thereby rendered involuntary. See Kelly, 708 F.2d at 125
(expl ai ni ng

that an individual's notivation is not a determnative factor in
deci d-

I ng whet her that individual voluntarily consented to the recording
of

a conversation). Accordingly, we conclude that the district court
did

not commt clear error in finding that Morot voluntarily consented




to
t he recordi ngs.



Vasquez and Carnen chall enge the manner in which the district
court cal cul ated their base of fense | evel s. As not ed above, Vasquez
and Carnmen were convicted of a multi-object conspiracy. See 18
US.CA 8371. The identified objects of the conspiracy were: (1)
to

i nstigate and assi st in an escape; (2) to obstruct justice; and (3)
to aid

and abet interstate travel in aid of a racketeering enterprise.l
Under

t he gui deline applicable to violations of 8 371, the base offense
| evel

is established by reference to the guideline for each object
of f ense

"plus any adjustnments fromsuch gui deline for any i ntended of fense
conduct that can be established with reasonable certainty.” U.S.
Sen-

tencing Guidelines Manual 8§ 2X1.1(a) (1993); see also U. S . S G

§ 1B1.2(d) (directing that "[a] conviction on a count charging a
con-

spiracy to cormmit nore than one of fense shall be treated as if the
def endant had been convicted on a separate count of conspiracy for
each offense that the defendant conspired to commt"). Because
Vasquez and Carnen refused the offer of a special verdict formon
the conspiracy charge, the district court was required to
determ ne

beyond a reasonabl e doubt, which object offenses Vasquez and Car -
men had conspired to conmt. See U S. S.G§ 1Bl1.2, comment. (n.5).
After briefing and oral argunment by the parties, the district court
found that they had conspired to obstruct justice. Accordingly, the
court applied the guideline for obstruction of justice, US. S G
§ 2J1. 2.

Vasquez and Carnen assert that by virtue of their acquittal on the
substantive obstruction of justice charge, the district court was
col | at -

eral |y estopped fromappl yi ng t he obstructi on of justice guideline.
This argunent fails to recognize that a charge of conspiracy "is
sepa-

rate and distinct fromthe underlying crine.” United States v.
Shenberg, 89 F.3d 1461, 1480 (11th G r. 1996) (internal quotation
marks omtted), petition for cert. filed, 65 U S L.W 3468 (U.S.
Dec.

23, 1996) (No. 96-1009), and cert. denied, 117 S. . 961 (1997).

1 The indictnent included a fourth object of fense, possession wth
t he

intent to distribute a controlled substance. The district court
refused to

submt this object offense and a rel ated substantive count to the
jury on

the basis that the evidence was insufficient to support them See



Fed. R
Crim P. 29(a).



Mor eover, the conspiracy guideline directs that conspiracies are
prop-

erly treated as substantive offenses for sentencing purposes. See
United States v. Rose, 104 F. 3d 1408, 1417 (1st Cir. 1997). Accord-
ingly, we reject this argunent.

I V.

We concl ude that the contentions raised by the parties are w thout
nmerit. We therefore affirmtheir convictions and sentences. 2

AFFI RVED

2 W have carefully exam ned Appellants' renaining assertions of
error
and find that they lack nerit.



